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CABINET OFFICERS IN CONGRESS. 

The Constitution of the so-called Confederate States of 
America naturally followed the lines of the Federal Con- 
stitution of 1789. It was numbered and paragraphed in the 
same manner, and was in many other ways the same, but 
contained certain additions to the original text to suit altered 
circumstances; and one at least of these additions is worthy 
of examination, if only on account of the eminent ability of 
the men responsible for that document. 

Thus Paragraph II. of Section 6 of Article I. of the Federal 
Constitution forbids the appointment of Senators and Repre- 
sentatives, during the time for which they are elected, to 
civil offices under authority of the United States, and vice 
versa; but in the Confederate Constitution we find the fol- 
lowing words added: "but Congress may, by law, grant to 
the principal officer in each of the executive departments a 
seat upon the floor of either house, with the privilege of 
discussing any measure appertaining to his department." 

Referring to this clause, Alexander H. Stephens, in his 
"War between the States" (page 338 of Vol. I.), says: "The 
change in the old Constitution which authorized Congress 
to pass a law to allow Cabinet Ministers to occupy seats in 
either House of Congress and to participate in debate on 
subjects relating to their respective departments was the 
one in which I took the most interest. The clause as it 
stands did not go as far as I wished. I wanted the Presi- 
dent to be required to appoint the Cabinet Ministers from 
9 
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one or the other House of Congress. This feature in the 
British Constitution I always regarded as one of the most 
salutary principles in it. But enough on this subject." 
And, unfortunately for us, with this curt remark he dis- 
misses the matter. 

At first view, the change in question, as far as its adapt- 
ability by Act of Congress to our own Constitution is con- 
cerned, may appear a dangerous innovation; and many will 
be opposed to the introduction of such a principle into our 
system of constitutional law — notwithstanding the advan- 
tages to be derived therefrom — owing to the belief that it 
is altogether of English origin; for prejudice against En- 
gland is still so strong here in the minds of the masses that 
such a belief would be sufficient, for the present at least, to 
kill any bill of the sort. And yet almost every country has a 
constitutional provision allowing Cabinet Ministers to sit in 
the national legislature. Only in our own country has it been 
provided otherwise, and this was undoubtedly due to the in- 
fluence of the radical theories of French writers on the gov- 
ernment of the eighteenth century. Thus, the Report of the 
Select Committee of 1864 (38th Congress, 1st Session, House 
Report No. 43) appointed to consider a bill with this object in 
view, then for the first time introduced into the House, says 
that in every country except the United States the executive 
ministers, either themselves or through substitutes, have a 
voice in the deliberations of the representative assembly. 
"In some they are members of the body, elected as the 
others; in some they are ex officio members; in some they 
have seats without membership and the right to vote; in 
some they have an unlimited right of debate; in all they have 
the right to state facts, to give information, to explain the 
provisions of pending measures, and to urge their adoption." 

It will be seen, therefore, that what the friends of the bills 
from time to time brought to the attention of Congress 
advocate is only what already exists under the fundamental 
laws of all nations except the United States, and it is not 
probable that any material change has taken place in these 
laws since 1864. As to the right of urging the adoption 
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of pending measures, that is implied in the grant of the right 
of debate, for otherwise the right would have no value. 

Besides the provision mentioned at the beginning of this 
paper — which provision could be applied by an amendment 
to our own Constitution — the Constitution could also be 
so amended as to remove the restriction contained in 
Section 6 of Article I. on the appointment to any civil office 
under the United States of Senators and Representatives, 
which would thus allow the President to choose his Cabinet 
from members of Congress, after the manner of the Prime 
Minister in England in choosing his Cabinet from members 
of Parliament. Or Congress could pass a law allowing heads 
of departments to sit in either House of Congress, with the 
right of debate on matters connected with their respective 
departments, but with no vote, the duty being also imposed 
upon them of answering questions connected with their de- 
partments. It is this method which has already — in 1864, 
in 1879, in 1881, and in 1887 — been brought to the atten- 
tion of Congress, and which it is proposed to consider in this 
article. 

The measure was first introduced, as a joint resolution, by 
George H. Pendleton, of Ohio, in the House of Repre- 
sentatives, on the third day of February, 1864. Three days 
later, a committee to consider the bill was named, consist- 
ing of Messrs. Pendleton, Stevens, Morrill, of Vermont, 
Mallory, Kasson, Ganson, and James G. Blaine; and just two 
months afterwards the bill was reported back from the com- 
mittee, with accompanying majority and minority reports; 
the former recommending its passage without amendment, 
but suggesting, nevertheless, certain amendments to the 
House Rules to conform to the proposed change. The bill 
was then ordered to be printed, to be recommitted to the 
above Select Committee, and a notice to reconsider entered. 

The terms of the bill, as reported, were as follows: "Be it 
enacted by the Senate and House of Representatives, etc., 
that the Secretary of State, the Secretary of the Treasury, 
the Secretary of War, the Secretary of the Navy, the Secre- 
tary of the Interior, the Attorney-General, and the Post- 
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master-General, shall be entitled to occupy seats on the floor 
of the House of Representatives, with the right to partici- 
pate in debate upon matters relating to the business of their 
respective departments, under such rules as may be pre- 
scribed by the House. 

"Section 2. And be it further enacted that the said Secre- 
taries, the Attorney-General, and the Postmaster-General 
shall attend the sessions of the House of Representatives 
immediately on the opening of the sittings on Mondays 
and Thursdays of each week, to give information in reply 
to questions which may be propounded to them under the 
Rules of the House." It will be seen that this bill of 1864 
relates only to the House of Representatives. 

The proposed amendments to the House Rules provided 
that the Clerk should keep a Notice Book, in which he was 
to enter, at the request of a member, any resolution requir- 
ing information from any one of the departments, on any 
question desired to be propounded to any member of the 
Cabinet touching public affairs or pending business; and that 
the same should be called up on Monday or Thursday of the 
succeeding week, but not within less than three days after 
the notice should have been given. The Clerk was im- 
mediately to send to the proper officer a copy of the resolu- 
tion or question, and notice of the day when it would come 
before the House. And on Monday and Thursday of each 
week the resolutions and questions were to be taken up in 
the order in which they had been entered for that day. 

A resolution having meanwhile (on May 30, 1864) been 
adopted, on motion of Mr. Pendleton, continuing the Se- 
lect Committee during that Congress, he reported to the 
House on December 20 that the committee had made its 
report, and asked the action of the House upon it "at the 
earliest possible moment after the holidays." 

But, although in the course of the winter the bill came up 
for consideration — Messrs. Ganson, of New York, James G. 
Blaine, and James A. Garfield (afterwards President), pro- 
nouncing in its favor, with Morrill, of Vermont, "Sunset" 
Cox (then a Representative from Ohio), and others, in op- 
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position thereto — it was not until March 3, 1865, the last 
day of the session, and the day previous to the commence- 
ment of President Lincoln's second term, that Mr. Pendle- 
ton was allowed an opportunity to make his speech in favor 
of the resolution which he had introduced in the House 
nearly thirteen months before; he having, as Morrill, of Ver- 
mont, said at the time, given way many times, "in order not 
to clog the business of the House." It would be difficult 
indeed to say, at this late day, whether obstacles were pur- 
posely thrown in his way or not, though the indications 
were strongly in favor of that supposition; but, at any rate, 
it is evident that "Gentleman George" was determined not 
to be provoked or discouraged. He was followed, in opposi- 
tion, by J. F. Wilson, of Iowa; and then, as the record states, 
"the bill was laid aside informally, according to the previous 
understanding that no action should be taken upon it." 

The measure was introduced a second time, during the first 
session of the forty-sixth Congress, by Mr. Pendleton — now 
a Senator — on March 26, 1879; when it was ordered to be 
printed and laid on the table, subject to the call of Senator 
Pendleton. 

Its provisions were the same as those of the previous bill, 
except that heads of departments were to have the right to 
sit in both Houses, and that they should attend the sessions 
of the Senate on the opening of the sittings on Tuesday and 
Friday of each week, and the sessions of the House on Mon- 
day and Thursday, to give information "asked by resolution" 
as well as in reply to questions which might be propounded 
to them under the rules of the Senate and House. These 
words, "asked by resolution," were not in the bill of 1864. 

This latest bill was, on May 28, referred to a Select Com- 
mittee of ten, of which Mr. Pendleton was Chairman, Sena- 
tors Thomas F. Bayard, Roscoe Conkling, and James G. 
Blaine being among its members. Nearly two years later, 
during the third session of the forty-third Congress — on 
February 4, 1881 — Mr. Pendleton reported the bill for the 
committee, with an amendment adding the following words 
to the section: "and the Senate and the House may by 
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standing orders dispense with the attendance of one or more 
of said officers on either of said days." The report of the 
committee was not, as has sometimes been stated, unani- 
mous, since neither Mr. Bayard nor Mr. Conkling signed it. 

Mr. Gamaliel Bradford, who has given much attention to 
this subject, says of this bill, in an article in the "Annals of the 
American Academy of Political Science," written in 1891: 
"It did not receive the slightest attention from either House 
of Congress or from the Executive. The dismissal by the 
report of the whole question of its political bearing has an 
exceedingly suspicious look, as if the committee did not dare 
to assume the burden of a discussion in which they saw 
plainly that a tide of opposition was sure to set in." 

The forty-sixth Congress having closed, notwithstand- 
ing the highly favorable report of the committee, without 
any action having been taken on his bill, Senator Pendleton, 
not yet apparently discouraged, within a few days after the 
opening of the succeeding Congress — on December 8, 1881 
— again introduced his measure, as Senate Bill No. 307, 
which, having been read the first and second times, was 
ordered to be referred to a Select Committee of ten, as be- 
fore, to be appointed by the "Presiding Officer," who at 
that time was Senator David Davis, of Illinois, Vice Presi- 
dent Arthur having become President of the United States, 
owing to the death of President Garfield. The committee, 
appointed five days later, of which Mr. Pendleton was chair- 
man, and which included Messrs. Morgan, of Alabama, 
Windom, of Minnesota, Dawes, of Massachusetts, and Haw- 
ley, of Connecticut, apparently never made any report, and 
thus Senator Pendleton's third and last effort remained 
without result, the bill having died with that Congress. 

This measure, in a limited form, was introduced for the 
fourth time on January 5, 1886, in the forty-ninth Congress, 
by Mr. John Davis Long, of Massachusetts (since Secretary 
of the Navy), when a bill providing that the principal officer 
of each department should occupy a seat on the floor of the 
House of Representatives, was read a first and second time; 
was referred to the Select Committee on Reform in the Civil 
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Service — why to that committee it would be difficult to say 
— and ordered to be printed. Nothing more was heard o* 
this bill during the forty-ninth Congress, and therefore, at 
its close, it died a natural death. 

The opponents of the bills thus successively introduced 
have claimed that such a change would either, in the opinion 
of some of them, unduly increase the power of the Execu- 
tive, or, in the opinion of the others, decrease its power in 
an equal degree; but they all agree in considering such a 
law unconstitutional, an encroachment upon the rights 
of the States, and as tending to destroy the legitimate in- 
fluence of Congress under the Constitution. 

These objections do not seem well founded; for the House, 
at least, has the right to admit whom it pleases to the privi- 
leges of the floor under the constitutional guarantee that it 
shall "determine the rules of its procedure" (Article I., Sec- 
tion 5), though this contention may indeed be good only as 
far as it goes, and the power of Congress to summon heads of 
departments is clearly assured by the law of 1789, under 
which the Treasury Department was organized; for, under 
that law, by a resolution of the House, the Secretary may be 
required to come upon the floor and explain the measures 
he recommends — "shall make report, and give information 
to either branch of the legislature, in person or in writing, 
as may be required." (United States Revised Statutes, Sec- 
tion 248.) 

It is also claimed that the provision of the Confederate 
Constitution now under consideration did not work well in 
practice, and that it resulted in placing a superabundance of 
power in the hands of the Executive. 

Now, in the course of the brief life of the Confederacy, 
there were organized first a provisional, and later a "per- 
manent" Congress — the provisional Congress holding four 
separate sessions during the period beginning February 4, 
1861, and ending February 17, 1862; and the "permanent," 
during its two Congresses, from February 18, 1862, to March 
18, 1865, when there was a "hasty and final adjournment," 
holding six separate sessions in all. It must, moreover, be 
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remembered that the Southern States were engaged in a 
life-and-death struggle; and that Congress was obliged to 
give way to the Executive whenever, in the opinion of the 
latter, the most pressing need — that of the army — was in 
question. 

Thus Prof. Alexander Johnston, in an article in Lalor's 
"Political Cyclopaedia," on the "Confederate States," says: 
"That the most noteworthy feature of their political history 
was the insignificance of the legislative; that after the forma- 
tion of the provisional government the strongest and most 
self-assertive of the senatorial clique which had organized 
it, having been chosen President, at once began to quarrel 
with his associates and to drive them from his councils: 
that there was no popular strength in the provisional Con- 
gress to resist him; and that, even before his inauguration of 
the permanent government, the Confederacy had become a 
military despotism of the Executive. The sittings of Con- 
gress were almost continuously secret, and its acts, gener- 
ally prepared in advance by the Executive — the Cabinet hav- 
ing seats in Congress — were made comformable to his known 
wishes, or were interpreted by him to suit his own pleasure." 
It will be seen, therefore, that these objections can scarcely 
apply, with any force, to the Federal Congress, under ex- 
isting circumstances. 

One provision in the Constitution relied upon by these 
objectors is as follows: "Article I., Section 4. No person 
holding an office under the United States shall be a member 
of either House during his continuance in office." But the 
reply to this is plain. The permission to appear on the floor 
of either House and join in debate, with no vote, certainly 
does not make one a member; and an appearance at regular 
stated times to answer interrogatories propounded to them, 
as to matters within their province, does not make mem- 
bers out of Cabinet officers. As is stated in the Report 
of the Select Committee on the bill of 1879: "the head of a 
department reporting to either House in person and orally 
becomes no more a member of either House than does the 
chaplain, or the contestant or his counsel, or the (Territorial) 
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delegate," for the reason that "he has no official term; is 
neither elected nor appointed to either House; he has no 
participation in the power of impeachment, either in its in- 
stitution or trial; he has no privilege from arrest, and no 
power to vote." 

Prof. Cooley holds that the heads of departments are not 
responsible to Congress, and do not act independently of 
the President, except in such cases as the law may specially 
provide for; but they are executive agents, and any official 
act done by one of them is, in contemplation of law, done 
by the President himself, and the responsibility is upon him. 
But it is otherwise as to any duties imposed by law on heads 
of the departments specially. Thus the case of Kendall 
vs. United States (12 Peters 524) decides that there is no 
law in establishing a relation between the President and one 
of his Secretaries — in this case the Postmaster-General — or 
any authority in the President to prescribe his duties or 
control him in the exercise of his official functions. In the 
exercise of his official duties he is as independent of the 
President as the President is of him. The President can con- 
trol him only through fear of removal, and no act done under 
such control would be justified. (Principles of Constitu- 
tional Law, page 101.) From this it would seem that there 
is no constitutional objection to the passage of a law by Con- 
gress enlarging or restricting the duties of heads of depart- 
ments. 

A committeee to investigate the conduct of a Cabinet of- 
ficer is appointed only in the case of grave offenses ; in minor 
matters he can be called to account by letter, or talked with 
in private. But the complaining member risks losing the 
good will of the Cabinet officer by so doing; for it would 
seem that such action by a member is considered as an in- 
terference in the affairs of the particular department con- 
cerned, quite as much as would be any encroachment upon 
the right of patronage accorded by custom to Senators and 
Representatives. Under the proposed law, however, the 
right of interpellation would be a common right, and the 
inquiring member would attract no undue attention to him- 
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self, at least no special ill will; since such questionings would 
be the rule rather than, as now, the exception. 

It has been asserted that fuller information is already 
given by President's message, the reports of Secretaries, 
and the statements of the heads of the different bureaus, 
than is the case in any other country. But this information 
is mainly supplied all at once, at the opening of the winter 
sessions of Congress; and how few there probably are who 
make any attempt to study this mass, even to skim its sur- 
face! Thus Section 2 of Article I. of the Constitution says 
that the President may require the opinion in writing of the 
principal officer in each of the Executive Departments, upon 
any subject relating to the duties of their respective offices; 
and Section 3, that he shall from time to time give to the 
Congress information of the state of the Union, and recom- 
mend to their consideration such measures as he shall judge 
necessary and expedient. It is not anywhere held that he 
is obliged to give to Congress the information so received 
from the members of his Cabinet. He can withhold or com- 
municate whatever portion he pleases; but, by force of a cus- 
tom stronger than law, the President sends with his mes- 
sages the reports in full of all his Secretaries. Yet, though 
voluminous and minute, and necessary for a fair understand- 
ing of the needs of each department, it is certain that they 
require to be supplemented by further information from the 
departments. Besides this, answers to special calls for in- 
formation are sometimes delayed because time is required, 
or they are perhaps put aside for more important matters, 
or delayed purposely until the session has expired. In ad- 
dition, calls are unnecessarily made, and time and labor 
wasted in response thereto. 

Mr. Bryce holds ("American Commonwealth," abridged 
edition of 1896, page 70) that an American administration 
resembles not so much the Cabinets of England and France 
as the group of Ministers who surround the Czar or the 
Sultan, or who executed the bidding of a Roman emperor 
like Constantine or Justinian. Such Ministers, he says, are 
severally responsible to their master, and are severally called 
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in to counsel him, but they have not necessarily any relations 
with one another, nor any duty of collective action. There 
being, therefore, no solidarity in the relations of the Secre- 
taries, they could not be made to retire as a body; nor is it 
probable a majority in the House, hostile to the Adminis- 
tration, would be likely to succeed in forcing — as has been 
suggested — individual resignations; for it is the President 
who appoints "by and with the advice and consent of the 
Senate," though it has been claimed in the House that the 
advice of the Senate is not now asked, and Ministers are re- 
sponsible only to him. 

It has been thought by some that no man of any pride of 
character, sufficient to entitle him to occupy a position in the 
Cabinet, would accept an office that would subject him to an- 
noyance from the party opposed to the Administration 
either in Senate or House; for the reason that he might be 
credited with giving himself the "airs of a British Minister 
seeking to embody monarchical practices in American po- 
litical usage;" and that he would be subjected to too much 
"heckling" of a parliamentary sort — badgered, that is, with 
questions simply intended to bring discredit on the Ad- 
ministration. But the amendments to the House Rules, 
as suggested — and they could be made to apply to the Sen- 
ate — provide that the member offering a resolution may 
"state succinctly" the object and scope of his resolution, and 
the reasons for desiring the information, and "the Secretary 
of the proper department may reply, giving the information, 
or the reason why the same should be withheld; and then, 
without further debate, the House shall vote on the resolu- 
tion, unless it shall be withdrawn or postponed." And it is 
directed that "in putting any question, no argument or 
opinion is to be offered, nor any fact stated, except so far 
as may be necessary to explain such question." With such 
carefully drawn rules, it would seem that the susceptibilities 
of the Secretaries ought to be sufficiently safeguarded; es- 
pecially if it be true, as Mr. Pendleton claimed in support 
of his bill of 1879, that the Secretaries are usually very well 
able to take care of themselves; that they are, ordinarily, 
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fully equal in debate to any like member or members of 
Congress; and that any man who is fitted by business quali- 
fications to take charge of a department "can tell clearly 
what he understands thoroughly." 

It was said in the Report of the Select Committee of 1864 
(thirty -eighth Congress, first session, No. 43), of which com- 
mittee, it will be remembered, Mr. Blaine was a member — he 
being in favor of the bill, though proposed by a Democrat 
when Democratic fortunes were, on the whole, at a low ebb — 
"without disparagement of the ability or fidelity of members 
of Congress, it may be safely asserted that scarcely any 
measure is brought before Congress, whether of a public or 
private nature, to the wise determination of which the de- 
partments may not contribute valuable aid, either by infor- 
mation as to facts or by suggestions as to policy." Now, 
a calculation — made from the list of Representatives to the 
fifty-sixth Congress — of the average number of terms of two 
years during which Congressmen represent their constituen- 
cies at Washington, gives, for the whole of the United States, 
less than three terms. In the State of New York the aver- 
age duration is two and one-half terms; in Pennsylvania, 
three and a quarter; in Massachusetts, two and one-third; 
in Illinois, three and a half; in Georgia, three; in Missouri, 
two and a third; in California, two; in Texas, three; the 
average representation of a constituency at the South being 
longer, on the whole, than in the Northern States. Is it pos- 
sible, during the brief average period thus allotted, for a mem- 
ber to obtain a thorough knowledge of much else than the 
rules of procedure in the House, taking into consideration the 
demands of various kinds usually made upon his time by his 
constituents? Or can he be expected, under such circum- 
stances, to give much minute attention to the workings of 
the executive departments? 

There are, of course, those who have sat in the House for 
many years; but even in such cases exceptional terms of 
service do not always result in the necessary knowledge, 
nor experience gained take the place, at a given juncture, 
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of information direct from headquarters, and without in- 
termediary. 

In accordance with the theory of the separation of the 
executive and the legislative, there is no overt communica- 
tion allowed between individual members of Congress and 
heads of departments. Information is, therefore, obtained 
by members, and the influence of Cabinet officers is usually 
brought to bear upon them in return — in favor of any meas- 
ure in which they may be interested — by personal inter- 
views, by private conversations, "in social intercourse at 
casual meetings, on the floor of the two Houses, or by ver- 
bal statements to the chairman of committees themselves," 
made by the Secretaries. (Report on Bill of 1864.) But an 
to information so obtained by members, or conversations had 
with a Secretary under these circumstances, it is not within 
the rules, though they are sometimes broken, nor is it the 
custom to refer to them in debate; for such statements are 
necessarily at second hand. 

Should the objection be made that their enforced attend- 
ance in the respective Houses of Congress may prove too 
serious a strain upon the Secretaries, resulting in an en- 
forced neglect by them of their departmental duties, or that 
the work of the employees in the various departments may 
be largely increased, it can be said that it will be easy to pro- 
vide by law for the appointment of under Secretaries, as in 
England, to represent their chiefs, and to respond to inter- 
pellations; and at the same time to increase the number of 
clerks. 

It was asked in the course of the debates over the first two 
bills — among minor objections made — whether the executive 
member would be privileged from arrest; or not be liable 
for any speech or debate in either House; or be liable to 
punishment or expulsion for nonattendance or disorderly 
behavior; or whether he must have attained the age of 
twenty-five years for the House, and thirty years for the 
Senate, as provided in the Constitution. The reply to the 
above is — as already suggested in the course of this paper — 
that admission to the privileges of the floor does not of itself 
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constitute one a member of either House; that freedom from 
responsibility for any speech or debate, if not freedom from 
arrest, would be assured by the grant of the privilege of join- 
ing in such debate and making such speech ; and that no out- 
sider, even with the privilege of the floor and of debate, can 
"be" a Senator or Representative in the sense of Sections 2 
and 3 of Article I. of the Constitution, as regards the age lim- 
itation, without having been duly elected in the manner pre- 
scribed by the Constitution. The objection based on liabil- 
ity to discipline for nonattendance or disorderly conduct 
seems trifling. Continued nonattendance might result in 
impeachment. 

Is it not possible, also, that the position of the individual 
member of the House — who is now subject to the arbitrary 
rulings of the speaker, and who, if a newcomer, is long in 
getting a chance to be heard — may be improved by the pas- 
sage of such a law? As it is now, he feels, rightly or wrong- 
ly, that he is not doing justice to his constituents in not be- 
ing able, owing to the strictness of the rules, to take the 
part he thinks he should take in the discussion of any pend- 
ing measure; being in that respect, it would seem, situated 
much as is an unknown member of the British House of 
Commons. The right of inquiry or interpellation which 
would be given by a bill such as is proposed would at least 
furnish an opening for such members, of which they would 
probably not be slow to take advantage. 

We have seen how, within the brief space of four years, 
preceding the last presidential election, the attitude of a 
large section of the American people toward the question of 
free silver changed from eager interest and advocacy to that' 
of comparative indifference — making it a political issue ot 
minor importance — the result, in all probability, of the wide 
distribution of printed matter relating to the currency, and 
of the more general reading of editorials, magazine articles, 
and books especially devoted to financial questions. Is it 
too much to hope that, by a like discussion of the principle 
treated in this paper, though possibly now of but slight gen- 
eral interest, the public may be brought to see that such dis- 
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cussion is not purely academic; but that there is a practical 
value attached to the proposed change, if it can be success- 
fully demonstrated thereby that the public moneys will no 
longer be wasted through lack of knowledge on the part of 
members of Congress as to the merits of bills offered to 
them; that distrust and friction between House, Senate, and 
Executive will largely be removed; and that the require- 
ments of the public service, in all its departments, will be 
more promptly recognized and provided for by Congress? 

Edmund Arthur Dodge. 



